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PROUDLY KENYAN: Maasai beadwork on display at the annual Oloish-oibor Cultural 

Show, Oloish-oibor village, Kajiado. 

 

When the constitution was adopted, offering new rights to culture that Kenyans had 

only ever dreamed of, it was greeted by indigenous and minority groups, in particular, 

as opening a new and exciting chapter in the recognition of cultural rights in this 

country. It did not just offer new opportunities to these groups, but to all citizens 

seeking to exercise their rights to culture. 

 

Definition of culture - The constitution does not define the meaning of the word 

“culture”, simply recognising culture as “the foundation of the nation and as the 

cumulative civilisation of the Kenyan people and nation”. (For definitions, you must 

read the draft Culture Bill.) The Preamble refers to culture straightaway: “We, the 

people of Kenya (are) proud of our ethnic, cultural and religious diversity…”. The main 

references to culture are in Articles 11 and 44, but there are mentions elsewhere; for 

example Article 63 refers to vesting land, including forests and shrines, in 

“communities identified on the basis of ethnicity, culture or similar community of 

interest”. 

To summarise the main points, Article 11 commits the state to promoting “all forms of 

… cultural expression” and intellectual property rights. It promises laws to ensure 

communities receive compensation or royalties for the “use of their cultures and 

cultural heritage”. Article 44 covers rights to language, and says people have the right to 

take part in and “enjoy” the cultural life they choose. Importantly, it also forbids anyone 

from compelling others to “perform, observe or undergo any cultural practice or rite”. 

Article 56 says the state will introduce affirmative action programmes for minorities 

and marginalised groups, to allow them to “develop their cultural values, languages and 

practices”. 

Culture is not in civic education - Five years later, have these rights provisions 

been acted upon? Take-up has been disappointing, partly because civic education does 

not appear to have included culture. So it’s no surprise that many Kenyans don’t know 

what the constitution says about cultural rights. They can’t exercise rights if they don’t 

know they exist. Litigation is not the major way of giving life to a constitution. But for 

those citizens wishing to pursue rights claims in the courts, legal fees are prohibitive, 

especially for the poorest and most marginalised. This hasn’t stopped some groups from 

pushing claims. In a petition filed by a group representing the Yala Swamp community, 

Siaya county, the plaintiffs argue that a commercial farm called Dominion has 

encroached on and made use of 3,700 hectares of their ancestral land. This claim, now 

before Kisumu High Court, uses notions of culture. 

Positioning of culture - Counties have been very active in promoting culture, largely 

in order to brand themselves as culturally exceptional, raise their profile in the busy 

post-devolution marketplace, and make money from cultural tourism. We’ve seen a 

flowering of cultural festivals, plus beauty pageants and sporting events that 

increasingly boast a cultural element. So at this level, culture is enjoying a new lease of 

life. But we would caution: first, is this version of culture all too often ethnicised, 

sometimes mono-ethnic, allowing counties to brag about “their” culture at the expense 

of embracing multiculturalism? The state mantra “unity in diversity” sometimes rings a 

little hollow, with the representation of national culture now less visible than sub-

national cultures. Second, an increase in commercialised cultural junkets like festivals 

does not mean that citizens’ rights to culture are necessarily any more respected than 

they were before. 

Despite the concerns some groups have raised about the use (or misuse) of their culture 

by outsiders – for example, Maasai have long complained that their material culture is 

being ripped off – no group yet seems to have used the constitution to push for redress. 

Some have used non-domestic routes, such as the African Commission on Human and 

Peoples’ Rights. But as the Enderois found after their 2010 “victory” at the commission 

– it ruled they were the rightful owners of land at Lake Baringo, and that their right to 

cultural life had been violated – such a ruling has no “teeth”. The Kenyan government 

set up a taskforce to address the ruling – its one-year mandate has passed without 

much progress having been made, but is to be extended. 

There is also some good news. The constitution has clearly had a major bearing on the 

way Kenyans characterise and practice “culture” and “community” – these terms are 

now part of popular vernacular. Notions of culture have become useful levers in 

positioning and claim making, by communities, minorities, indigenous groups and 

NGOs. Let’s take the debates on the Community Land Bill. 

Many groups have used this legislating process to position themselves, and to make 

claims for some sort of “homeland”. Positioning has involved attempts to redress the 

huge asymmetries in power relationships in Kenya, and disparities in wealth. This could 

perhaps explain why, since 2010, it is the poor and marginalised who have made most 

use of the constructs of “culture” and “community” to get their voices heard. Other 

examples are the way the Nubians of Kibera are placing culture at the heart of calls for 

recognition (see YouTube), and its use in mobilisation by forest peoples. 

Culture and council of elders - Councils of elders have been particularly vociferous 

in pushing for their cultural rights since 2010, some calling for constitutional 

amendments to recognise elders. This may be less about “culture”, than a reflection of 

unhappiness over reduced respect for traditional male authority. For example, Embu 

county’s Nyangi Ndiiriri council of elders has called (in this newspaper) for the 

amendment of Article 11. Chairman Andrew Ireri told us: “The role of elders is very 

important and this must be well defined in Article 11. We have organised a very good 

system at community level, but it’s not supported in the katiba. It should give a space to 

elders to advise young people, have young people respect elders as they used to do in 

our culture, and allow us to settle disputes. We want to go back to the roots.” 

But in the brave new world of gender equality and rights for all, not all Kenyans – 

especially women and youth – might agree with this interpretation of culture. Turning 

the clock back to enforce respect for “traditional” morality and authority (all too often 

male and elderly) was not the aim of the constitution’s cultural provisions, though some 

citizens may have read it that way. The judiciary is in fact working with councils of 

elders and local courts to promote alternative justice systems, as required in the 

constitution (Article 159, 2c), though the judiciary considers elders unsuitable for some 

kinds of dispute resolution. There is nothing to prevent people seeking help from elders 

anyway – they are increasingly doing so, out of frustration with the courts. 

Culture and governance - Kenyans have long used culture as a resource in everyday 

contestations and relationships. The constitution, Culture Bill and draft Protection of 

Indigenous Knowledge and Traditional Cultural Expressions Bill tend to further solidify 

culture as a discourse of governance, commerce and claim making. Implementation of 

cultural rights provisions partly depends on enactment of the Culture Bill; and the 

Community Land Bill should have been enacted in August, but the deadline has been 

postponed for up to 12 months. The Bill provides for the creation of a National Council 

for Culture and the Arts, whose duties include establishing a regulatory framework to 

ensure communities receive compensation or royalties for the use of their culture; 

recognition and protection for ownership of indigenous seeds and plant varieties; and 

conducting civic education about culture. However, this last bit doesn’t mention the 

need to educate citizens about their cultural rights – education is only intended to 

“stimulate public discussion and awareness”. But once people are more aware, we can 

expect more of them to exercise their cultural rights. 


