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Cultural Rights in Critical Perspective:  A Socio-legal Conundrum 

Report on a one-day workshop at the British Institute for Eastern Africa (BIEA), Nairobi, Kenya 

14 April 2015 

 

This one-day workshop for stakeholders was convened as part of the collaborative ESRC-funded research 

project ‘Cultural Rights and Kenya's New Constitution’ (2014-17). A multi-disciplinary research team of 

British and Kenyan researchers, led by Dr Lotte Hughes (based at The Open University, UK) is investigating 

and documenting the ways in which Kenyan citizens are exercising new constitutional rights to culture. 

Research is tracking how citizens are engaging with the cultural elements of the katiba (constitution), and 

the new opportunities presented by devolution of governance at local level, for example regarding cultural 

heritage activities. Ongoing research focuses largely on three case studies: Female Genital Mutilation (FGM, 

also known as Female Genital Cutting, FGC) among Maasai in Narok and Kajiado; pro-pastoralist advocacy 

and attempts to legitimate customary institutions in northern Kenya; and legal and cultural claims in Siaya. 

It also includes two desk studies: one situates Kenya’s cultural rights provisions in relation to constitutions 

elsewhere, the other traces the development of these provisions through the lengthy constitutional reform 

process.  

 

The workshop was organised around three themed panels on devolution, human rights and land, followed 

by discussion between the audience and panellists. (See Workshop Programme and panellists, p. 6.) 

 

Panel 1: Devolution: implications for heritage management and national fragmentation  

The first panel comprised an anthropologist, a political scientist, a lawyer and a heritage practitioner. They 

engaged with issues around the implementation of devolution, and Kenyans’ participation (or lack of 

participation) in the process. The split between people’s social and legal lives soon became evident.  The 

opening remarks revealed assumptions about what the future character of devolution, and its effect on 

how people interact with government, were likely to be. A second assumption seemed to be that the 

constitution in particular and the law in general would lead to changes in Kenyan’s lives, since the 

constitution is presented as ‘transformative’. Consequently, the invocation of the constitution and 

devolution at the workshop, and in everyday conversations among Kenyans, tends to narrate a future that 

sounds predestined as the culmination of many years of a quest for reforms.  What emerged clearly from 

discussions was that the constitution and devolution are seen as part of an inevitable and ongoing process 

of change leading to such a future. 
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The workshop participants problematised the ahistorical nature of contemporary debates on devolution 

and heritage in Kenya. The conversation frequently returned to the question of how devolution is 

connected to nation-building, reconciliation and the rebirth of optimistic citizenship that characterised 

Kenya at independence. Devolution is an alternative model of state building, but is it necessarily 

incompatible with nation building? This question requires us to read the constitution in a different way: not 

simply to read the chapters on devolution, say, but to understand the drafters’ intention that runs 

throughout the document – which was to write an intentionally transformative document that defines a 

course of action. It is in this socially transformative character that the contestations between the county 

and national government reside. 

With opposition calls for a referendum now gaining momentum, the kind of subjectivity and politics of 

belonging (and exclusion) evident in the practices of the new constitution cannot be ignored. Yet, it is in 

this very notion of belonging that the unfinished business of how to define and own heritage must be re-

engaged. This paves the way for critical questions such as: What should the role of the National Museums 

of Kenya be in managing county museums? How can authorities create a balance between respecting local 

meanings of heritage sites as well as their universal meanings, especially in the case of World Heritage 

Sites? How does tangible heritage such as ‘Turkana Boy’, which arguably belongs to humanity rather than 

to a single community, remain  local, national and global? Who sets the standards of that which is heritage?  

Numerous legal questions arise, too, such as: Who can participate in which county? In what can they 

participate, and how? And what happens when unresolved county issues reach crisis point, yet intervention 

from the national executive would represent a return to authoritarianism?  While most of these questions 

remain open for public debate, it seems that reading the constitution as an incompletely theorised 

agreement may be a useful intellectual and political strategy.  

 

Panel 2: Where do cultural rights end and human rights begin?  

This panel comprised human rights lawyers, advocates from NGOs working to stop FGM, and an 

anthropologist. The premise of the panel theme was the risk that cultural rights (which tend to be popularly 

framed in Kenya in terms of ‘traditional’, often ‘primordial’, customs and beliefs particular to discrete 

ethnic communities) may clash with universalised human rights regimes that apply to individuals rather 

than collectivities, and outlaw discrimination on cultural or other grounds. Recent conflict has been sparked 

when citizens have (sometimes violently) publicly asserted their ‘cultural’ rights to polygamy, male 

inheritance, FGM, and opposition to certain female dress codes.  
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What became clear was that oppositions such as ‘cultural rights versus human rights’ are unstable and 

misleading. Readings of everyday life and scholarship suggest that rights practices are much more 

intermingled and engulfed in situations and histories. One (Maasai) panellist explained, for example, that 

women’s rights are not a new concept to Maasai women, who tend to be regarded outside that community 

as passive victims of retrogressive cultural practices. In the postcolonial context, cultural rights are often 

invoked in order to express identity and belonging, and certain rituals may become simultaneously modern 

and ‘traditional’. Hybrid practices such as the Alternative Rites of Passage developed for girls who refuse 

FGM speak of things that persist while at the same time adhering to a transformative constitution. 

What emerged from discussions about FGM was that – legal, health and human rights arguments aside, 

important as these are – it may be regarded as a persuasive signifier that transcends women to encompass 

personhood, deity, masculinity, femininity, governmentality and other embodiments of the resonance 

between ‘the body’ and society.  Lawyers insisted that cultural rights should only be practised within the 

law. How do you explain human rights concepts to resistant communities?   By appealing to the change-

makers in those communities, and by explaining that harmful practices (such as discriminatory inheritance 

customs) do not just harm individuals, but harm the community itself. All agreed that more education, 

including civic education about the constitution, is urgently needed to raise people’s awareness – not least, 

Members of County Assemblies (MCAs).  

Essentialist formulations of culture are evident in arguments in support of ‘traditional’ practices, and in 

calls for an ‘African renaissance’. As beguiling as the latter vision may be, some workshop participants 

disagreed with those calling for a spiritual and cultural re-awakening that involves reifying male elders as 

‘cultural gatekeepers’ – standing guard over forms and interpretations of culture that often disadvantage 

women and girls, for instance.   Others emphasised the dynamism and elasticity of culture, countering the 

idea that it is static and timeless.  

The panel’s lone anthropologist argued for acknowledgement of the positive role that certain cultural 

practices and cosmological beliefs can play in environmental management; for example, the protection of 

sacred trees and forests, and taboos on the killing of certain animals.  Questions raised included, do such 

beliefs and practices have any real meaning in Kenya today, or have they been eroded by Christianity and 

Islam? Can they be drawn upon to support environmental justice?  
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Panel 3: Customary land rights and the search for belonging  

The panel brought together civil society representatives and advocates working on land and environment 

to reflect on how cultural and land rights intersect and on the opportunities offered by the new 

constitution and community land legislation to protect the cultural rights and livelihoods of marginalised 

communities.  

The discussion opened with a call to recognise that land has different kinds of value; beyond its economic 

value land is imbued with layers of meaning. The interests of different actors can be in tension. Nowhere is 

this more apparent than in arid and semi-arid areas. Previously regarded as having ‘low potential’, Kenya’s 

ASALs have recently come into focus with the discovery of petroleum and ambitious development plans. 

But large infrastructural projects can heighten local concerns about land and cultural assimilation, 

especially when communities feel they have not been fully consulted and included in decision-making 

processes. In areas like Turkana where mineral extraction is underway, questions are being raised about 

how to offer culturally appropriate compensation for land that is kept in communal regimes of ownership. 

This is bringing understandings of ‘culture’ into new light. The constitution acknowledges and undertakes to 

safeguard such economies and cultural modes of production such as pastoralism, yet these recent state-led 

and commercial expansions threaten to undermine them. 

While it is accepted that culture is dynamic, there may be a pragmatic advantage in strategically 

essentialising ‘culture’ and ‘customary institutions’ in order to protect land ownership. Novel legal 

instruments like Bio-Cultural Community Protocols and participatory mapping could provide communities 

with the legal tools to translate customary tenure arrangements and engage with multi-nationals and 

governments. Advocates working in this area pointed to the need to listen to communities and 

acknowledge they contain competing interests. 

An important focus of discussion was on the Community Land Bill, which is due (in accordance with the 

constitution) to be enacted into law by August 2015, although delays seem likely. This bill is important 

because it will provide a strong legal foundation of communal land ownership. But there are many 

questions unresolved, for example who is the community? Community is a contingent category that, like 

customary land tenure, defies attempts at simplification and legislation. The constitution and Community 

Land Bill recognise both ‘communities of interest’ and speak about the community as an ethno-linguistic 

category.  In some urban contexts there are ‘communities of interest’ practising forms of communal land 

management, without the label of ‘culture’.  Elsewhere, the notion of exclusive communities, especially in 

regard to land ownership, is often mobilised as a basis for deciding who belongs and who does not. This 

politicisation of belonging has a bearing not just on livelihoods but also on what kind of claims can be made 

and by whom.  
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Postscript 

This is just the start of what we hope will be a continued conversation between stakeholders at future 

events we will organise in Nairobi and the UK between now and the end of the project (August 2017).  We 

thank everyone who came and took part in the discussion, and Doreen Odera, Brenda Nanjala, Sally Mireri 

and Millie Dok who assisted, under the direction of Gordon Omenya. Special thanks goes to the BIEA for 

hosting the event, Humphrey Mathenge and Janet Njoroge for their practical assistance, and to its Director, 

Joost Fontein, for his summing up.  

Please keep in touch with us by emailing Kenya-culture@open.ac.uk or visiting our website 

www.katibaculturalrights.com. 

Best Wishes, 
The Katiba Cultural Rights Team 
 
Lotte Hughes 
Zoe Cormack 
Steve Akoth 
Harriet Deacon 
Gordon Omenya 
Nicola Stylianou 
Heather Scott 
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Programme 

9.00-9.30 – Arrival and registration. Tea/coffee and mandazi 

9.30-9.40 – Welcome from Dr Lotte Hughes, Open University (UK) 

9.40-9.55 – Introduction to ‘Cultural Rights and Kenya’s New Constitution’ research project. 

10.00-11.30 –Devolution: implications for heritage management and national fragmentation.   

  Steve Akoth (Chair) 
  Patrick Onyango- Devolution Working Group 
  Jill Ghai – Katiba Institute (KI) 
  David Mbuthia – National Museums Kenya 
 
11.30-12.00 – Tea break 

12.00-13.30 –Where do cultural rights end and human rights begin?  

  Lotte Hughes (Chair) 
  Agnes Pareyio – Tasaru Girls Rescue Centre 
  Faith Alubbe – Kenya Human Rights Commission (KHRC) 
  Esther Njenga – 28 Too Many 
  Celia Nyamweru – St Lawrence University 
 

13.30-14.30 – Lunch  

14.30-16.00 –Customary land rights and the search for belonging.  

  Zoe Cormack (Chair) 
  Ikal Angelei – Friends of Lake Turkana (FoLT) 
  Hassan Roba - Christensen Fund 
  Odenda Lumumba – Kenya Land Alliance (KLA) 
   
16.00-16.20 – Tea break 

16.20-16.30 – Summing up: Joost Fontein, BIEA. 

16.30-17.15 Discussion 

17.15 – Drinks reception. 

Each panellist to talk for not more than 10 minutes followed by group discussion. 

 

 

 

 

                                                        


